Over the course of the past few decades 
Introduction
Over the past few decades, there has been an exponential growth in environmental courts and tribunals ("ECTs"). As Pring and Pring observe in their comprehensive study, over 350 of these specialised fora for resolving environmental disputes may now be found in many countries in every region throughout the world. 1 The surge in popularity of ECTs, and the concomitant benefits that have been experienced by stakeholders in jurisdictions that have established and utilised these specialised fora, 2 has led to debate in countries that do not have ECTs. For the most part, the debate about ECTs in these countries has concentrated on a single question:
should an ECT be created? 3 While there may be contextual and/or other factors in
Status and authority
On first inspection, the status and authority of successful ECTs throughout the world does not necessarily correlate with the ECT being a court rather than a tribunal, or a court at a higher level in the hierarchy of courts. Some of these successful fora have been established as a superior court of record (e.g. the Land and Environment Court of NSW), 5 or as a divisions of a superior court of record (e.g. the Environmental
Division of the Superior Court of Vermont), 6 Equally, however, those ECTs throughout the world that have been less successful have been both courts and tribunals, and courts at a higher level in the court hierarchy. For example, the Environmental Commission of Trinidad & Tobago was established as a superior court of record but has struggled as an ECT in practice.
The struggles of the Environmental Commission have been attributed to many factors. According to Sandra Paul, the former Chair of the Environmental Commission, one of the key reasons behind this ECT's lack of success has been the failure of the national government to enact the relevant environmental laws that were due to be enacted shortly after the Environmental Commission was established in 1995. 13 The absence of such laws resulted in an ECT with limited jurisdiction and very low caseloads. 14 There have also been other inferior courts (e.g. ECTs in the Chinese province of Liaoning) 15 and tribunals (e.g. Local Government Appeals
Tribunal of NSW and the Land and Resources Tribunal of Queensland) that were considered to be sufficiently unsuccessful (for varying reasons) that they were abolished.
Bearing these examples in mind, it seems that one cannot determine the success or otherwise of an ECT merely on the basis of its status as a superior or inferior court or a tribunal. However, when one examines closely the more successful ECTs, it is evident that these fora demonstrate many common traits that give the ECTs status and authority. 10 12 See Michael Gottheil and Doug Ewart, 'Improving Access to Justice through International Dialogue: Lessons for and from Ontario's Cluster Approach to Tribunal Efficiency and Effectiveness' (Australasian Conference of Planning and Environment Courts and Tribunals, Sydney, 2 September 2010) 1-9; Lorne Sossin and Jamie Baxter, 'Ontario's administrative tribunal clusters: A glass half-full or half-empty for administrative justice' (2012) 12 OUCLJ157, 160. 13 Sandra Paul, quoted in Pring and Pring (n 1) 31. 14 Pring and Pring (n 1) 31-32. 15 Zhang and Zhang (n 4) 380.
First, many of the successful ECTs enjoy a more comprehensive jurisdiction than their unsuccessful counterparts. This is discussed below. Secondly, successful
ECTs are usually recognised by governments, stakeholders and the wider community alike as the appropriate and legitimate forum for resolving environmental disputes. For example, the establishment of the Land and Environment Court of NSW as a superior court of record with comprehensive jurisdiction in environmental matters represented a public acknowledgment of the importance of environmental issues and a public pronouncement of the importance of the Court and its decisions. 16 The Swedish system of environmental courts is another example. As
Bjällås has noted, the success of environmental courts in Sweden may be attributed to the presence of two characteristics. First, the Swedish ECTs have enjoyed a substantial case load as a result of being vested by Sweden's Environmental Code with comprehensive civil and administrative jurisdiction and a range of enforcement powers. 17 Secondly, the Swedish ECTs have been viewed as highly credible institutions that "are fully accepted" by both industry groups and NGOs focusing on environmental protection.
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Those ECTs throughout the world that have been less successful have often tended to be viewed as either inappropriate or illegitimate fora for resolving environmental disputes. This is well reflected, for example, by the Dhaka Environmental Court in Bangladesh which suffers from a lack of judicial and political independence from the other branches of government. 19 In order for a person to file a complaint in this ECT, he or she must first file a complaint with the Department of Environment ("the DOE").
It is only once the DOE has conducted an investigation into the complaint and issued a report that a person will be able to use the report as a basis for bringing a case before the Court. During an interview with the DOE, Pring and Pring were informed by its Director that "there are thousands of complaints, dating back years, which his agency will never investigate or generate a report which would permit a judicial filing". 20 The consequence of such an approach has been a low case load for the Dhaka Environmental Court, with the DOE's complete control as a "gatekeeper" 16 Preston (n 2) 427. 17 Bjällås (n 2) 178. 18 ibid 182. 19 Pring and Pring (n 1) 32-33. 20 ibid.
presenting a major obstacle to access to environmental justice. 21 This approach has also served to undermine the legitimacy of the Dhaka Environmental Court as an independent and appropriate forum for resolving environmental disputes.
Thirdly, the status and authority of a more successful ECT is often enhanced through the presence of judges who are environmentally literate, or alternatively who may be trained to be so literate, and who can contribute to the development of environmental jurisprudence. 22 Such expertise maintains public trust and confidence in the ECT as the forum for resolving environmental disputes.
The ability of an ECT to develop environmental jurisprudence is, in turn, dependent upon it being presented with opportunities to do so (i.e. having a sufficient number of cases to decide 
Independent from government and impartial
Another characteristic generally shared by successful ECTs is independence from
government. An essential component of a system of good environmental justice and governance is the existence of an independent and impartial adjudicator.
33
Independence not only requires independence from the legislative and executive branches of government but also independence from all influences external to the ECT which might lead it to decide cases otherwise than on the legal and factual merits. 34 As Lord Bingham observed the principle of independence: calls for decision-makers to be independent of local government, vested interests of any kind, public and parliamentary opinion, the media, political parties and pressure groups, and their own colleagues, particularly those senior to them. In short, they must be independent of anybody and anything which might lead them to decide issues coming before them on anything other than the legal and factual merits of the case as, in the exercise of their own judgment, they consider them to be.
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This statement of the principle of independence is particularly apposite to specialised ECTs, as these types of fora deal with environmental and planning disputes where there is high potential for significant external pressures.
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Closely related to the principle of independence is the requirement that a decisionmaker be impartial. This requires that there be no conflict of interest and no actual or apprehended bias. 37 A decision-maker can, of course, not be a judge in his or her own cause. 38 It also requires decision-makers to alert themselves to, and to neutralise as far as possible, personal predilections or prejudices or any extraneous considerations that might pervert their judgment.
39
The independence and impartiality of ECT judges or decision-makers can be enabled by institutional arrangements and rules concerning: selection of judges or decision-makers on the basis of appropriate qualifications; long-term tenure and security of tenure; procedural and substantive protection against the removal of judges; the means of fixing and reviewing reasonable remuneration and other conditions of service; the publishing of reasons for decisions made; and sufficient resources to maintain a functioning ECT. Such institutional arrangements and rules are intended to guarantee that judges will be free from extraneous pressures and be independent from all authority except that of the law. for environmental tribunals to not follow the "captive" model.
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The independence and impartiality of ECT members may also be undermined in circumstances where those members are appointed for short-term periods without long-term security of tenure. This is illustrated by the Umweltsenat (Environmental Senate) of Austria. The Umweltsenat is comprised of ten judicial members and 32
additional members who are legally qualified. 58 All 42 members are appointed politically by the federal president upon recommendation of the federal government, and this recommendation must include 18 members recommended by each of the nine state governments in Austria. A member of the Umweltsenat is only appointed for a period of six years and may be reappointed upon expiration of his or her term.
Madner observes that a member's appointment may not be revoked during the six year period, and that members are required by law to exercise their functions independently. 59 Notwithstanding this, the very nature of a short-term appointment carries with it a serious risk that a member's prospects for being reappointed depend on making politically uncontroversial and acceptable decisions. 60 This, in turn, may exert indirect influence upon a member to make decisions in a certain way.
Comprehensive and centralised jurisdiction
Many of the more successful ECTs located throughout the world have been characterised by a comprehensive jurisdiction. The jurisdiction of an ECT should be comprehensive in three respects.
First, an ECT should enjoy comprehensive jurisdiction to hear, determine and dispose of matters and disputes arising under all environmental laws enacted by the government of the land. 61 To this end, the laws must create or enable legal suits in relation to the aspects of the environment that are sought to be used or protected 57 On the issue of independence of "captive" environmental tribunals, when accessing the ECT. 62 If there is no right of action, the ECT will simply not have any jurisdiction to hear a party which feels aggrieved by a decision or action it believes to be unjust. Civil actions could be to enforce compliance with the law by the government and private sectors, and to restrain and remedy non-compliance (civil enforcement); to obtain compensation for loss or damage caused by breach of duties (damages actions); to review the legality of administrative decisions and conduct (judicial review); or to review the merits of administrative decisions on a rehearing (merits review). Criminal actions could be to prosecute and punish wrongdoers for offences against the laws.
Further, in order for an ECT to enjoy comprehensive jurisdiction to hear, determine and dispose of matters and disputes arising under the environmental laws, those laws must themselves have adequate subject matter coverage, be effective and be enforceable by government, citizens and other stakeholders.
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As to coverage, the laws should address all substantive aspects of regulating the conservation and wise use of the environment, including public and private natural resources, natural and cultural heritage, and biological diversity and ecological integrity, as well as procedural aspects such as EIA, access to information, public participation in decision-making, and access to justice in environmental matters.
As to effectiveness, the terms of the laws should give effect to the purpose of the laws and enable the achievement of any intended substantive or procedural outcome. This may be done by imposing public duties on decision-makers to take action or produce an outcome rather than conferring open-textured and unstructured discretionary powers which "provide an escape hatch for foot dragging agencies".
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Of course, the dynamic nature of environments may render it difficult to devise and subsequently impose legal duties upon a decision-maker to produce an outcome 62 See Preston, 'Environmental Public Interest Litigation' (n 34) 1-2. 63 Court also has appellate functions, hearing appeals against conviction or sentence for environmental offences from the Local Court of NSW and appeals (on questions of law) from decisions of commissioners of the Court.
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The Environment Court of NZ is another example of an ECT that has a comprehensive jurisdiction. Birdsong has noted that this court exercises its authority under the key piece of environmental legislation in New Zealand -the Resource Management Act 1991 (NZ) ("the RM Act") -in three main ways. 71 First, the Court has the power to make certain declarations of law, such as a declaration that a particular act or omission, or a proposed act or omission, contravenes or is likely to contravene the RM Act. 72 Secondly, the Court has the authority to review de novo a wide range of decisions made by local and regional government authorities under the RM Act including, for instance, decisions on resource consents. 73 Thirdly, it has the power to enforce the duties imposed on persons by the RM Act through civil or criminal proceedings. enabling all of these types of cases to be centralised in a "one-stop shop", the quality, consistency and speed of decision-making can all be enhanced.
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A characteristic that goes hand-in-hand with comprehensive jurisdiction is centralisation. Centralisation and rationalisation of jurisdiction in a particular ECT enable it to enjoy a comprehensive, integrated, and coherent environmental jurisdiction. 87 The ECT has jurisdiction to resolve the different legal aspects of environmental disputes, and is better able to adopt a creative and innovative "problem solving" approach to restraining, remediating or compensating for environmental harm. Such a creative and innovative approach enables an ECT to effectively determine not only the legal aspects of disputes but also the non-legal aspects of a dispute (eg ecological integrity). 88 The centralisation of jurisdiction will usually increase the number of cases that are brought in an ECT and ensure there is a "critical mass" of cases, which results in economies of scale not able to be achieved by dissipation of environmental matters throughout different courts and tribunals.
There are also economic efficiencies, including lower transaction costs, for users and public resources in having a "one-stop shop". Paul Stein, a former judge of the Land Decision-making quality, effectiveness, and efficiency can be enhanced by the availability of technical experts within an ECT. Bringing together in the one specialised forum both judges and technical experts creates a synergy and facilitates a free and beneficial exchange of ideas and information, thereby developing the ECT's internal expertise. In particular, the presence of multidisciplinary decisionmakers enables the assembling of panels of decision-makers with expertise relevant to the issues in the case so as to facilitate interdisciplinary decision-making. This, in turn, serves to produce better quality decisions not only in terms of devising and applying general principles to environmental matters, but also in terms of facilitating greater consistency in decision-making. This may result in greater certainty in decision-making and less disputes arising or matters being brought before an ECT for determination.
There balance point" between economic benefits of enterprise and the environmental harm associated with it has been made easier as a result of the creation of specialised environmental courts.
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Environmental litigation and dispute resolution involve matters of significant scientific and technical complexity. 105 In certain specialised ECTs, specially qualified persons are appointed as members, either on a full time or part time basis, to provide expert assistance to judges or to hear, determine and dispose of environmental disputes.
As noted above, the Land and Environment Court of NSW is one such ECT. It comprises judges as well as commissioners with qualifications, knowledge and experience in environmental or town or country planning; environmental science or matters relating to the protection of the environment and environmental assessment; land valuation; architecture, engineering, surveying or building construction; management of natural resources; Aboriginal land rights; or urban design or heritage. 106 These "internal" experts may either advise and assist judges in the hearing of environmental cases, 107 or hear and determine cases themselves. 108 Either way, they bring to bear their expert knowledge and experience in the determination of the proceedings. In this way, they improve the availability of expert assistance to parties in resolving complex environmental disputes and improve the quality of decisionmaking on environmental matters. 109 
Operates as a multi-door courthouse
Centralisation, specialisation, and the availability of a range of court personnel facilitate a range of alternative dispute resolution ("ADR") mechanisms.
Centralisation enables an ECT to deal with multiple facets of an environmental dispute without the constriction of jurisdictional limitations. For example, remedies for breach of law could include not only civil remedies of a prohibitory or mandatory injunction but also administrative remedies of the grant of approval to make the conduct lawful in the future. Specialisation facilitates a better appreciation of the nature and characteristics of environmental disputes and selection of the appropriate dispute resolution for each particular dispute. 111 Availability of technical experts in an ECT enables their involvement in conciliation, mediation and neutral evaluation, as well as improving the quality, effectiveness, and efficiency of adjudication.
Many ECTs throughout the world now offer court-annexed and other ADR services
to parties who wish to resolve their disputes without resorting to full-blown litigation. 112 As King et al note, ADR mechanisms may offer a number of benefits over litigation. 113 First, these non-adjudicative mechanisms can, in some circumstances, offer a more affordable source of justice than traditional litigation.
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Secondly, resolution of a dispute through ADR mechanisms will often be quicker and more efficient than court proceedings. 115 Thirdly, attempting to resolve a dispute through ADR can often yield creative "win-win" solutions for parties that could not be sanctioned by the adversarial legal system. 116 Fourthly, parties will often prefer ADR to litigation on the basis that they have greater power over the outcome of the 111 On the appropriateness of different types of dispute resolution mechanisms in environmental matters, see Brian J Preston, 'The use of alternative dispute resolution in administrative disputes' 
Provides access to scientific and technical expertise
The resolution of environmental disputes will invariably turn on complex scientific evidence and expert testimony in areas such as causation, damages and likely environmental harm if development is approved. 136 As I have discussed above, many of the more successful ECTs have addressed the issue of access to scientific and technical expertise through appointing internal technical experts (such as commissioners) to hear, determine and dispose of complex environmental disputes.
In addition to having such technical experts on staff, it is also important for ECTs to implement procedures that are directed towards eliminating, or at least reducing, the potential for partisan and biased testimony from external experts. will, in turn, serve to assist the trier of fact to draw correct inferences in decisionmaking. This will especially be so in environmental public interest litigation matters, where plaintiffs often encounter difficulty in being able to access, and afford to pay for access to, external experts who not only satisfy the minimum criteria for being an expert, but also have excellent knowledge, experience, reputation and communication skills so as to be reliable, credible and persuasive. [T]he procedure commonly followed involves the experts being sworn and their written reports tendered together with the document which reflects their pre-trial discussion of the matters upon which they agree or disagree. I then identify, with the help of the advocates and in the presence of the witnesses, the topics which require discussion in order to resolve the outstanding issues. Having identified those matters, I invite each witness to briefly speak to their position on the first issue followed by a general discussion of the issue during which they can ask each other questions. I invite the advocates to join in the discussion by asking questions of their own and any other witness. Having completed the discussion on one issue we move on until the discussion of all the issues has been completed. 
Facilitates access to justice
A fundamental characteristic of successful ECTs is the facilitation of access to justice. Access to justice includes access to environmental justice. 143 for the benefit of members of the present generation but also future generations.
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The Supreme Court of the Philippines also adopted in 2010 "Rules of Procedure for Environmental Cases". 157 The rules, which were promulgated to enforce the existing constitutional right to a "balanced and healthful ecology", 158 provide for the granting of innovative remedies. These include "continuing mandamus" 159 and the writ of kaliksan, which is an immediate remedy for actual or threatened violations of the constitutional right mentioned above. The defendant may also make applications which have the effect of delaying or increasing the costs of the proceedings, thereby depleting the already limited financial resources of public interest plaintiffs. These may include applications concerning the adequacy of the originating process or pleadings; applications to set aside subpoenas or notices to produce; applications concerning evidence, including its content and admissibility; and applications that a question or questions be heard separately from other questions in the proceedings.
ECTs need to deal with such interlocutory applications promptly and hasten the final hearing and judgment of environmental public interest proceedings to avoid adverse effects on access to justice. Through the development of environmental jurisprudence, ECTs have the ability to make a valued contribution to environmental governance at all scales, ranging from the global to the local.
Underlying ethos and mission
Centralisation and specialisation give an organic coherence to an ECT and its work. The Land and Environment Court, for example, has adopted a statement of purpose which guides its day-to-day operations. 202 The Court's purpose is to safeguard and maintain: the rule of law; equality of all before the law; access to justice; fairness, impartiality and independence in decision-making; processes that are consistently transparent, timely and certain; accountability in its conduct and its use of public resources; and, the highest standards of competency and personal integrity of its judges, commissioners and support staff.
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The Resource Management and Planning Appeals Tribunal of Tasmania also has adopted a statement of purpose to guide its day-to-day operations. 204 The objectives of this ECT are to: promote the sustainable development of natural and physical resources and the maintenance of ecological processes and genetic diversity;
provide for the fair, orderly and sustainable use and development of air, land and water; encourage public involvement in resource management and planning;
facilitate economic development in accordance with these objectives; and promote the sharing of responsibility for resource management and planning between the different spheres of government, the community and industry in Tasmania.
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By devising and implementing a statement of purpose, mission statement or charter, ECTs will possess a general benchmark against which its performance may be measured or compared. This, in turn, assists in determining the degree of success a given ECT is having at any particular time.
underdeveloped, an ECT can add flesh to the skeletal form of those existing laws and values. 206 First, an ECT may add value beyond the resolution of particular environmental disputes through developing environmental jurisprudence. In particular, the development of environmental jurisprudence by specialist ECTs may facilitate cross fertilisation of environmental law in circumstances where domestic ECTs draw upon the environmental jurisprudence of other countries. 207 An example is the Telstra case decided in the Land and Environment Court of NSW.
Secondly, in merits review appeals, ECT decisions can add value to administrative decision-making by formulating and applying non-binding principles. The principles derive from the case at hand, but can be of more general applicability. This involves rulemaking by adjudication and is distinguishable from legislative rulemaking. ECTs undertaking merits review can add value to administrative decision-making by extrapolating principles from the cases that come before them and publicising these to the target audience, who can apply them in future administrative decisionmaking. 208 The Land and Environment Court of NSW has recognised the value-adding benefits of principles in merits review appeals and has encouraged, in appropriate cases, the formulation of planning principles in planning appeals. 209 The Court has developed over 40 planning principles to date, including two relating to principles of ESD. 210 Thirdly, successful ECTs can add value through innovations in practice and procedure. 211 Large, established courts can be conservative and have inertia;
by their flexible and innovative nature. Changes to practices and procedure in these fora can often be achieved quickly and with wide support within the given institution.
In particular, the use of practice notes or other similar instruments by an ECT has the advantage of enabling that ECT to adapt quickly and appropriately to inefficiencies in its own practices and procedures.
The jurisdictions that have not yet implemented an ECT can also learn from the best practices identified in this article.
Even for those ECTs that have enjoyed much success and already display many, if not all, of the characteristics, there is still work to be done. An ECT, whether it currently be successful or otherwise, can always learn from its fellow ECTs. As
Gething observes "an excellent organisation is one that is continually looking, learning, changing and improving towards the concept of excellence it has set for itself. Excellence is more of a journey than a static destination". 220 An ECT must recognise this need for adaptive management by continually monitoring its performance against the objectives it has set for itself to achieve. An ECT must also adjust its procedural and substantive goals and performance in response to such monitoring data. By doing so, the ECT will remain relevant and influential in meeting the environmental challenges of the future.
